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In determining whether agreenments wth fixed purchase options are
conditional sales or true |eases, the Departnent would look to see if the
agreenent also contained |anguage that guaranteed that the equipnment was
sold at the end of the term See 86 I1l. Adm Code 130.2010. (This is a
GlL).

August 26, 1999

Dear XXXxX:

This letter is in response to your letter dated June 25, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information
is not a statenent of Department policy and is not binding on the Departnent
See 2 IlII. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

COVMPANY received the enclosed response to my inquiry regarding the

taxability of certain |ease transactions. The pronpt response is
greatly appreciated. However, the reply did not answer any of the
guestions put forth in ny initial letter. | have included a copy of
that letter as well. Since | am looking for information regarding

| easing in general, and I am not |ooking at one specific transaction,
| don’t think a private letter ruling is appropriate, nor do | think
it would be granted. Unfortunately, the ‘general’ information letter
was too general and as nentioned before, sinply restated the facts and
information in my initial letter rather than giving any answers to the
guesti ons.

I understand the information given in a general information letter is
not binding so |I am hoping that a second attenpt at this wll yield
direct answers to my questions. The |ast paragraph of page two of the
encl osed reply fromthe state says that a true | ease ‘generally has no
buy out provision at the close of the |ease. If a buy out provision
does exist, it must be a fair market value buy out’. This leads nme to
believe that any stated percentage residual or fixed purchase option
(i.e. 10% 25% 50% would not be a true |lease since the residual is
not fair market val ue.

In the paragraph directly preceding the |ast paragraph on page two you
state that a conditional sale “is usually characterized by a nom nal
or one dollar purchase option at the close of the lease term Stated
otherwise, if lessors are guaranteed at the tinme of the |ease that the
| eased property will be sold, the transaction will be considered a
condi ti onal sale’
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The two definitions given seem to contradict thenselves in the sense
that any residual type other than fair market value and guaranteed
residual (put residual) do not fall into either category. |In fact, ny
guestions deal directly with residuals that do not fall into either
cat egory. Please refer to ny initial letter of My 17, 1999 for
specific details surrounding our |easing business. M questions again
are as foll ows:

Are leases with a 10% FPO considered conditional sales where an
exenption can be granted to all exenpt organizations?

Are leases with an FPO of Iless than 10% (i.e.9% considered
conditional sales where an exenption can be granted to all exenpt
or gani zati ons?

If the answers to the above questions are no, would the answer change
if we are dealing with equi pnent that has a | onger useful life?

Also, if the answer is no to the first two questions above, is there
any way a |ease could be structured with a 10% FPO and al so be exenpt
for these exenpt custoners?

Again, nmy conpany is Jlosing a great deal of business to our
competitors due to the fact that they are considering 10% FPO | eases

as conditional sales and granting exenptions to all exenpt
organi zati ons. I would respectfully request that the state reply to
these questions so | have sone clear guidelines to properly conply

wi th the many uni que regul ati ons your state has.

If you have any questions please call nme at ####.

W are unable to answer your question whether your conpany’'s agreenents are
conditional sales or true leases in the context of a general information letter.
In order to make such a determination, the Departnent needs to review al
rel evant information including a copy of the |ease in question. Det er mi nati ons
as to whether an agreenent is a conditional sale or true |ease are extrenely fact
specific and turn on the exact |anguage of the agreenents.

In determining whether agreenments wth fixed purchase options are
conditional sales or true |eases, the Departnent would look to see if the
agreenent al so contained | anguage that guaranteed that the equi pment was sold at

the end of the term See 86 IIl. Adm Code 130.2010. For exanple, if the fixed
purchase option agreenent contained |anguage where it was required that the
equi pnment either be purchased by the “lessee/purchaser” or returned to the
“lessor/retailer” to be sold and the “lessee/purchaser” was obligated to

rei mburse the “lessor/retailer” for any loss on the sale, the agreenment generally
woul d be considered a conditional sale if there were no contradictory |anguage in
t he agreenent.



ST 99-0261-3L
Page 3
August 26, 1999

As stated above, there are no clear-cut rules as to whether a lease is a
conditional sale or a true lease. The determnations are fact specific and turn
on the exact |anguage of the agreenents. GCenerally, leases with a fixed purchase
option may be conditional sales if the “lessor/retailer” is guaranteed that the
property will be sold at the tinme the agreenent is entered into. |If they are so
guar ant eed, then exenpt organizations nmay be granted appropriate exenptions. | f
they were not so guaranteed, the agreenents would generally be considered true
| eases. See 86 IIl. Adm Code 130.2010.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at www. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information D vision at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



